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The Convention Rights Proceedings (Amendment) (Scotland) Bill provides that certain legal 
proceedings brought under the Scotland Act 1998 must be commenced before the end of a 
prescribed one year limitation period (or such longer period as the court considers equitable 
having regard to all the circumstances).  Although, much of the debate surrounding this issue 
has focussed on compensation payments to prisoners, the Bill’s application is potentially much 
wider. 
 
This briefing considers the background, key provisions and implications of the Bill in greater 
detail. 
 
Subject to parliamentary approval, the Bill will be considered by the Parliament using the 
Emergency Bill procedures on Thursday 18 June 2009. 
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INTRODUCTION 
The Convention Rights Proceedings (Amendment) (Scotland) Bill (“the Bill”) will impose a one 
year time limit on all future Convention rights claims brought under the Scotland Act 1998,1 
thereby limiting the Scottish Government’s future liability for breaches of human rights to those 
claims which are raised within one year of the breach taking place.  A one year time limit 
already exists for bringing claims under the Human Rights Act 1998.  In contrast, a person 
wishing to bring a personal injury action must commence proceedings within three years of the 
injury being sustained.2

 
In order to enable the time bar to come into effect as soon as possible, the Scottish Government 
will (subject to parliamentary approval) make use of the Parliament’s Emergency Bill 
procedures.  This has given rise to some concern about the lack of public consultation on the 
Bill on the grounds that the proposals are of constitutional significance and are to the Scottish 
Government’s advantage (Mitchell 2009, Kelly 2009, Law Society 2009). 

 
The legislative competence to make the necessary modifications to the Scotland Act 1998 
(which is an act of the UK Parliament) was given to the Scottish Parliament by virtue of the draft 
Scotland Act 1998 (Modification of Schedule 4) Order 2009 (“the 2009 Order”).  The 2009 Order 
was considered by the Justice Committee on 5 May 2009 and has also been approved by the 
UK Parliament.  The Order was subsequently made by the Privy Council on 10 June 2009, as SI 
2009/1380. Without the 2009 Order, the Bill would not have been within the legislative 
competence of the Scottish Parliament. 

THE BILL 
The Bill is a short (two sections) piece of legislation which amends the Scotland Act 1998 to limit 
the period for bringing certain Convention rights proceedings against the Scottish Ministers or a 
member of the Scottish Executive to within one year beginning with the date on which the act 
complained of took place, or such longer period as the court or tribunal considers equitable 
having regard to all the circumstances.  In doing so, section 1 of the Bill adds a new subsection 
to section 100 of the Scotland Act 1998 (human rights).  Section 2 of the Bill provides that the 
Act will come into force on the day after Royal Assent (there will be no separate commencement 
order).  Section 1 provides that the Bill will apply only to legal proceedings brought on or after 2 
November 2009. 

COMPARISON WITH THE HUMAN RIGHTS ACT 1998 
The Scottish Government has pointed out that every other public authority in Scotland and 
virtually every public authority in the UK (including the UK Government) can rely on a one year 
time bar when faced with human rights based claims.  The Human Rights Act 1998 provides 
those in the United Kingdom with protection for certain of their rights under the European 
Convention on Human Rights.  The Human Rights Bill, as introduced to the UK Parliament, did 
not include a limitation period in respect of cases brought against public authorities.  However, 
one was added by a government amendment during the course of its passage through 
Parliament. 
 

                                            
1 Except proceedings brought by the Lord Advocate or her counterparts in other UK jurisdictions. 
2 The court generally has some discretion to allow actions to be commenced after the limitation period has expired. 

http://www.scottish.parliament.uk/business/so/sto-4.htm#9
http://www.scottish.parliament.uk/business/so/sto-4.htm#9
http://www.scottish.parliament.uk/s3/committees/justice/or-09/ju09-1302.htm#Col1736
http://www.privy-council.org.uk/files/word/Draft List 10 June .doc
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In speaking to a motion to approve the 2009 Order in the House of Lords, the Advocate-General 
for Scotland (Lord Davidson of Glen Clova) said that: 
 

“The measure seeks some consistency in the application of human rights legislation in 
the UK.  This order and the anticipated legislation in the Scottish Parliament will 
substantially create a harmonised position between the Scotland Act and the Human 
Rights Act.” (col 1363) 
 

The Advocate-General also indicated that the UK Government would “seek the support of [the 
UK] Parliament to bring forward a comprehensive solution extending the same provision to the 
devolved Administrations in Wales and Northern Ireland, putting all the devolution settlements 
on a consistent footing and consolidating the changes to the Scotland Act, as soon as legislative 
time becomes available” (House of Lords 2009). 

TIME LIMITS IN CIVIL COURT ACTIONS 
The use of a limitation period in relation to public authorities is not new (Baker 1998).  The 
Public Authorities Protection Act 1893 prescribed a particularly short limitation period of six 
months (until it was extended to 12 months in 1939 and repealed in 1954).  However, the 
Scotland Act 1998, unlike the Human Rights Act 1998, does not expressly stipulate a time limit 
within which proceedings against relevant authorities must be raised.   In Scotland, there are no 
statutory time limits applicable to judicial review petitions (the procedure usually used in raising 
human rights claims against Scottish Ministers).  Instead, undue delay in bringing such a matter 
before the court is dealt with by the common law.3

 
In its recent submission to the Justice Committee, the Law Society of Scotland (2009) stated 
that: “It is a point of debate as to whether one year is the correct period for the time bar.” 
 
It has been argued that a one year time-bar may create difficulties where, for example, a 
complainer is pursuing another form of redress, such as an internal grievance procedure or 
where he or she is applying for legal aid.  Furthermore, Tony Kelly, the instructing solicitor in the 
case of Somerville v Scottish Ministers, has recently observed that if the Bill is implemented, 
and legal proceedings are not brought within a period of one year, an act of the Scottish 
Government that is beyond its powers could be unchallengeable (Kelly 2009).  Kelly further 
argues that the restriction may not simply be applicable to civil proceedings: 
 
“In the criminal context a challenge at trial or on appeal to a convention incompatible act of the 
prosecutor may come too late if it is beyond one year from the act complained of” (page 90). 
 
The time limit to be established by the Bill would, however, expressly not apply to proceedings 
brought by the Law Officers. 
 
A further issue which was considered by the courts was whether time begins to run from the first 
date on which a breach occurs.  In the segregation cases, the Scottish Ministers maintained that 
time runs from the beginning of each period of segregation, not the end.  This is significant 

 
3 The common law principles of ‘mora, taciturnity and acquiescence’ apply.  For more on the issue of delay in 
judicial review see, for example, Clyde and Edwards 2000, Part III, Chapter 13 
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because one of the prisoners was segregated between 1 August 2002 and 7 January 2003 and 
he commenced proceedings on 6 November 2003. 

A LEGAL ANOMALY? 
The Cabinet Secretary for Justice (Kenny MacAskill MSP) has referred to the different statutory 
time limits applicable to court actions brought under the Scotland Act and the Human Rights Act 
as an anomaly (Scottish Parliament Justice Committee 2009).  A contrary view is that the UK 
Parliament quite deliberately treated the acts of members of the Scottish Government differently 
from the acts of UK Ministers.  During the passage of the Scotland Bill through the UK 
Parliament, the absence of any time limits applying to competency challenges to acts of the 
devolved institutions was specifically drawn to Parliament’s attention (O’Neill 2009). 

DISCRETIONARY EXTENSION 
Generally speaking, where a statutory time-bar exists, the court has some discretion in applying 
it. 

The Bill 
The Bill provides that proceedings must be brought within one year of the date on which the act 
complained of took place or “such longer period as the court or tribunal considers equitable 
having regard to all the circumstances”.  In response to questions on the subject from the 
Justice Committee, the Cabinet Secretary indicated that the discretionary provision “is meant to 
be a failsafe, where there is a manifest injustice that could not otherwise be recognised”.  The 
Cabinet Secretary also observed that “once the one-year time limit has been set, the 
circumstances in which a longer period is considered equitable will have to be exceptional” 
(Scottish Parliament Justice Committee 2009). 

The Human Rights Act 
This provision reflects section 7 of the Human Rights Act 1998 which provides that proceedings 
must be brought before the end of the period of one year beginning with the date on which the 
act complained of took place or “such longer period as the court or tribunal considers equitable 
having regard to all the circumstances”.  During the passage of the Human Rights Act 1998, the 
government deliberately avoided listing factors under section 7 which the court is to take into 
account when considering whether to exercise its discretion in applying the time-bar (Baker 
1998). 

Personal injury 
In relation to personal injuries, section 19A of the Prescription and Limitation (Scotland) Act 
1973 provides that the court may exercise its discretion to consider claims brought outwith the 
three year limitation period if “it seems to it equitable to do so”.  Such discretionary powers tend 
only be applied by the courts in certain circumstances.  On 21 May 2008, for example, a 
judgement by an appellate committee of the House of Lords dismissed an appeal by former 
residents of Nazareth House children’s home in Glasgow for damages against the Poor Sisters 
of Nazareth for loss, injury and damage in respect of physical abuse they allegedly suffered 
during their time at the home.  The Law Lords were not persuaded that it was appropriate to 
exercise their discretion in this case.  More recently, the Court of Session recently ruled that a 
damages claim by a former pupil of the Kerelaw Residential School in Ayrshire could proceed, 
despite the alleged abuse on which the action is based having taken place more than a decade 
ago.  The ruling was essentially a procedural hearing and does not necessarily disapply the time 

http://www.publications.parliament.uk/pa/ld200708/ldjudgmt/jd080521/bowden-1.htm
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bar.  Instead, it allows evidence to proceed on when the clock started running in this case (at 
the time of the abuse, it is argued, the victim was not in a position to raise a court action). 
 
The Scottish Law Commission considered the issue of Personal Injury Actions: Limitation and 
Prescribed Claims in 2007. 

HUMAN RIGHTS CLAIMS AGAINST SCOTTISH MINISTERS 
It is understood that the majority of human rights proceedings brought against the Scottish 
Government have been brought by prisoners.  However, as the Law Society of Scotland has 
observed, the Scottish Government’s proposal would have the effect of limiting the capacity of 
people (not just prisoners) who may have had their human rights infringed from taking 
appropriate action to vindicate them (Law Society of Scotland 2009).  The ability to challenge 
government action on human rights grounds is a significant part of the legal landscape in which 
the Scottish Government operates and has been invoked by litigants in many other contexts.  
Notable examples include challenges to the use of temporary sheriffs, the independence of the 
Scottish planning system and the requirement to hold appropriate investigations into deaths 
following blood-borne infections from transfusions. 

CLAIMS BY PRISONERS 
The Scottish Government is not proposing that prisoners should be prevented altogether from 
claiming compensation where their human rights have been found to have been breached.  It is 
merely providing that such claims should be made within one year of that breach taking place. 
The legislation will not apply retrospectively to cases, such as Somerville and others (see 
below), where proceedings have already commenced or are raised before the time limit to be 
established by the Bill comes into effect.  However, the legal debates surrounding Somerville 
and others, as the case that exposed the apparent anomaly in the law (which was not previously 
thought to exist by the Scottish Government) are certainly the catalyst for this legislation. 

Segregation - Somerville 
Andrew Somerville was one of five convicted prisoners who had, at various times, been 
removed from association (“segregated” or placed in solitary confinement) in prison.4  The 
prisoners subsequently petitioned for judicial review seeking various declarators (ie statements 
by the court that the actions complained of were unlawful) in respect of the decisions to 
segregate them, as well as pecuniary damages on the grounds that segregation breached their 
human rights. 
 
In the Somerville case, it was not argued that prisoner segregation of itself breached human 
rights protected under ECHR.  Instead, the pursuers argued that the process through which they 
were segregated did not only breach the Scottish Prison Service’s own established procedures 
and protocols but also breached their human rights.  The case proceeded on the basis that the 
prolonged segregation, and the method and processes of that segregation, violated their human 
rights. 
 

                                            
4 The Somerville case was not, as is commonly thought, to do with slopping out (although the legal issues raised 
are similar). 

http://www.scotlawcom.gov.uk/downloads/rep207.pdf
http://www.scotlawcom.gov.uk/downloads/rep207.pdf
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The case of Somerville and others was raised within one year of certain of them being 
segregated and the issue as to whether the one year time bar applies was not, therefore, raised.  
The proposed legislation, even if it were in place at the time, would not, therefore, have 
prevented those prisoners from pursuing their case for compensation. 

Legal Proceedings 
The relationship between the Scotland Act 1998 and the Human Rights Act 1998 is complex 
(Reed and Murdoch 2009).  Consequently, the legal proceedings associated with the Somerville 
case are detailed and complex (the judgements themselves run to a combined total of over 200 
pages).  The crucial issues for the courts were: first, whether it was competent for the petitioners 
to seek a remedy in damages for breach of Convention rights under the Scotland Act as 
opposed to the Human Rights Act.  Second, if it was competent for the petitioners to do so, 
whether the same one-year time limit applied for proceedings brought under the Scotland Act as 
applied to proceedings under the Human Rights Act.  Ultimately, the majority in the House of 
Lords ruled that damages can be sought under the Scotland Act and that the time limit in the 
Human Rights Act does not apply to such proceedings. 
 
The following is a brief summary of the legal proceedings to date. 

Court of Session – Outer House (8 February 2005)
Lady Smith ruled that the application of Prison Rule 80 (on placing prisoners in segregation) did 
not breach Article 6 (right to a fair trial) or Article 7 (no punishment without law) but that Article 8 
(right to private and family life) should be investigated further.  Lady Smith ruled that the time 
bar did not apply.  Lady Smith did, however, find in favour of the respondents (i.e. the Scottish 
Government) on a number of other related issues.   

Court of Session – Inner House (3 November 2006)
On appeal, the First Division of the Court of Session (Inner House) took the view that Parliament 
intended that any claims for damages for breach of Convention rights should be brought under 
the Human Rights Act (rather than the Scotland Act) and that the statutory time limit should, 
therefore, apply. 

House of Lords Appellate Committee (24 October 2007)
On a further appeal, the House of Lords took a contrary view that a person challenging an act or 
omission of Scottish Ministers on the grounds that it is incompatible with Convention rights could 
do so under either the Human Rights Act or the Scotland Act and that, under the latter, the one 
year time limit did not apply.  It is this decision which the Bill is intended to reverse. 

Slopping out - Napier 
In April 2004, the Outer House of the Court of Session found that the conditions experienced by 
Robert Napier while on remand in 2001 in HMP Barlinnie had breached the European 
Convention of Human Rights (Mr Napier had spent long periods each day sharing a cell in 
which he had to "slop out").  The court awarded damages of £2,000 because it held that these 
conditions had exacerbated Mr Napier's eczema.  The judgement, which was upheld on appeal, 
exposed the Scottish Prison Service (SPS) to the risk of claims for compensation from other 
prisoners.  In November 2007, following the judgement in Somerville, Scottish Ministers agreed 
to settle outstanding court cases where an individual had been detained in doubled up slopping 
out conditions for a material period of time, including cases that had been raised after more than 
a year.   

http://www.scotcourts.gov.uk/opinions/csph23.html
http://www.scotcourts.gov.uk/opinions/2006CSIH52.html
http://www.publications.parliament.uk/pa/ld200607/ldjudgmt/jd071024/somerv-1.htm
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Other prisoner compensation claims 
Various other aspects of prisoners’ rights, including correspondence, visits, leave and prison 
conditions, have been examined by the Scottish courts under Articles 3, 8, 10, 13 and 25 of 
ECHR.  As Reed and Murdoch (2008) observe, the European Commission on Human Rights 
has also examined a range of issues relating to prisoners’ rights, including interference with 
correspondence from a solicitor; restrictions on lawyers’ visits; restrictions on television 
interviews; solitary confinement; imprisonment in a remote location, the transfer of prisoners to 
Scotland; denial of access to a telephone; lockdown conditions; parole; and the position of child 
offenders in relation to remission. 
 
Legal aid is generally available to prisoners pursuing such claims and expenses generally follow 
a successful claim.  Consequently, the issue of prisoners’ rights can be an attractive area for 
firms operating in the field of personal injuries and civil liberties. 

FINANCIAL IMPACT 
According to a recent Ministerial Statement to Parliament on prisoner compensation, as of 5 
March 2009, 3,737 claims for compensation from prisoners had been settled at a total cost of 
over £11.2 million in compensation payments and associated legal fees.  A further 1,223 cases 
were being dealt with and around 200 new claims were being raised each month. 
 
The Scottish Prison Service had set aside £67 million as at 31 March 2008 to pay to prisoners 
who were claiming that doubled-up slopping out breached their human rights.  By limiting liability 
for future claims to those raised within one year, the Scottish Government has said that it hopes 
to be able to divert up to £50 million of that £67 million to other uses.  Aidan O Neill QC, a 
leading advocate in human rights litigation in Scotland who acted in Somerville v Scottish 
Ministers, described as “spurious” the Scottish Government’s claim that a failure to change the 
law would result in a further £50 million being paid out to convicted prisoners. 
 
The Scottish Government has not indicated how it intends to reallocate any saving. 
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